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l. INTRODUCTION

In this Notice, we initiate a rulemaking to create Chapter
820 of our rules, Requirenents for Non-Core Utility Activities
and Transactions between Affiliates. The rule incorporates the
princi ples established in Robert D. Cochrane v. Bangor
Hydro-Electric Company, Request for Commission Investigation into
Bangor Hydro-Electric Company’s Practice of Installing or
Monitoring Security Alarm Systems, Docket No. 96-053 (January 28,
1997). In that case, we determ ned that Bangor Hydro-Electric
Conmpany (BHE) could operate its security al arm business
(CareTaker) subject to certain conditions. These conditions
i ncl uded: belowthe-line accounting for the non-core activity; a
requi renent that the non-core activity take place in a separate
corporate entity; and limts on the use of custoner information.
In the Cochrane Order, we stated that we expected to apply the
general principles articulated in Cochrane to all utilities, but

that we would do so through a generic rul emaki ng.
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The proposed rule also incorporates the requirenents of L.D
502, “An Act to Require Fair Conpensation for Ratepayer Assets
Used by a Subsidiary or Affiliate of a UWility.” This Act,
signed into law on May 21, 1997, is codified in sections 707,
713, 714 and 715 of Title 35-A. The provisions of the Act
require that if an affiliated interest of a utility expects to
use a facility, service or intangible, including the good wll or
conpany nane, the affiliate nust pay the utility for the val ue of
the use of the facility, service or intangible. 35-A MR S A
8707(3)(Q. The Conm ssion nust determ ne the proper allocation
of costs for shared, facilities, services or intangibles. Id.
The statute further provides that a utility may not charge its
rat epayers for costs attributable to unregul ated busi ness
ventures undertaken by the utility or an affiliated interest,
35-A MR S.A 8§ 713; requires that the utility provide notice to
t he Comm ssion of any business activity not regul ated by the
Comm ssion, 35-A MR S.A 8 714; and directs the Comm ssion to
adopt rules that prescribe the allocation of costs for
facilities, services or intangi bles that are shared between
regul ated and unregul ated activities of a utility or an
affiliated interest, 35-A MR S.A 8§ 715. The rules we are
required to adopt are nmajor substantive rules as defined in Title
5, chapter 375. 1d. The proposed rule is in accordance with

t hese statutory requirenents.
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1. NOTICE OF INQUIRY

On April 2, 1997, the Conmi ssion issued a notice of inquiry
into the requirenents for utilities conducting non-core utility
activities. Public Utilities Commission, Inquiry iInto
Requirements of Conduct and Structure for Utility Involvement in
Non-Core Activities, Docket Nor. 97-173 (April 2, 1997). The
Notice of Inquiry asked utilities and other interested persons to
comment on a series of questions about the applicability of the
Cochrane principles to all utilities. The follow ng interested
persons filed coments: Tel ephone Associ ation of Mine; Fox
| sl and El ectric Cooperative; Public Advocate; Mine Rural Water
Associ ation; Bangor Hydro-Electric Conpany; Central M ne Power
Conpany; NYNEX; Maine Water Utilities Association; Northern
Uilities; Maine Public Service Conpany and M. Cochrane. The
comments were constructive in helping us to devel op the proposed
rul e.
I11. DISCUSSION OF INDIVIDUAL SECTIONS

Section 1: Definitions

The proposed rule contains a nunber of definitions, sonme of
whi ch derive fromour order in the Cochrane case. For exanple,
the definitions of Aggregate Custonmer Information (AC) and
Custoner Specific Information (CSI) essentially mrror the
definitions supplied in the Cochrane O der.

In the Notice of Inquiry, we asked how non-core activities

shoul d be defined, whether incidental activities should be
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exenpted fromthe requirenents of the rule, and how i nci dent al
activities should be defined. The proposed rule contains a
definition of non-core activities for gas, electric and water
utilities that is simlar to that developed in the Cochrane
order, but expanded to cover all utilities. W have added
addi ti onal |anguage, however, to provide that if a utility
provi des a service to custoners outside of its service territory,
this service will be considered a non-core service even if the
service is related to the provision of the utility s primry
nmonopol y function. In addition, the proposed rule includes a
definition of incidental services that are exenpted fromthe
separate corporate entity requirenment. W request further
comment on whether the definition of incidental service
adequat el y addresses concerns over whether there should be a de
minimus exception to the rule.

Some commentors in the Notice of Inquiry suggested that the
definition of core service should exclude custoner service
functions that are available froman entity other than a utility.
O her commentors have suggested that core services should be
defined as services that the Comm ssion has tariffed even if the
service is available on a conpetitive basis.

The rul e does not exclude fromthe definition of core
services custoner services that are related to, or necessary for,
the provision of the utility’ s nonopoly function if those

services are available on a conpetitive basis unless the utility
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provi des the service outside of its service territory. W are
using the utility’'s entry into the conpetitive market as a proxy
for determ ning whether the service is available on a conpetitive
basi s.

The proposed rule al so does not incorporate the suggestion
that any tariffed service should be considered core. Because
there are services, such as an energy information services, that
are currently tariffed but may in the near future be de-tariffed,
t he proposed rule does not contain such a broad definition of
core services.

We note that the waiver provisions of Chapter 110 all ow us
to waive the requirenent that a non-core service be provided
through a separate corporate entity if the utility shows good
cause for the waiver and that providing the waiver does not
contravene the policies underlying the rule. W welcone further
coment on the definition of core services for gas, electric and
water utilities.

For tel ephone | ocal exchange carriers (LECs), we have
included in the category of core services any service provided by
the LEC as part of the public swtched network, except for
certain categories identified in the Tel econmuni cati ons Act of
1996 (Tel Act). This definition allows |ocal exchange carriers to
conduct many activities related to the provision of basic
t el ecommuni cati ons service w thout placing those activities in a

separate corporate entity. This proposed definition acknow edges
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the difficulty in separating services related to the provision of
basi c tel ecommuni cations services fromthe provision of the basic
services thenselves. W also note that many of the requirenents
of this rule already apply to the nonregul ated activities of
| ocal exchange carriers under FCC rules. Finally, we note that
many | ocal exchange carriers already conduct nonregul at ed
activities through affiliates and thus transactions between LECs
and their affiliates are still governed by this rule. W request
comment on this definition of core utility service for LECs.
Specifically, we request comment on whether the definition of
core service should include inside wres installation and
mai nt enance service and whether an alternative definition of core
service as any regul ated service nmay be appropriate.

The proposed rule also contains definitions of good will and
i ntangi bles; these terns are included in the new | egislation. W
do not adopt the accounting definition of good will, that is, the
excess of market price over book value when a business is
purchased or acquired by another business. In this rule, we
define good will as the benefit or advantage provided by the
utility’s established reputation and custoner relationships. This
definition is consistent with the way the term has been used in
other jurisdictions in which the issue of paynent for an

affiliates use of good will has been addressed.! As we use the

'See, e.g., Minnegasco, a Division of NorAm Energy Corp. v.
Minnesota Public Utilities Commission, 169 PUR 4th 405(M nnesota
Sup. Ct., June 13, 1996) (good will represents the value of a
utility’s name and reputation); see also Black’s Law Dictionary,
defining good will as “the benefit or advantage of having
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termgood will, it would never have a negative value. W request
further conmment on these definitions.

Finally, the proposed rule provides a definition of
i nvest ment grade bond rating based on ratings by the major
investnment rating services. This definition relates to certain
[imtations on utility investnent in affiliates as di scussed
bel ow.

Section 2: Separate Corporate Entity for Non-Core UWility
Servi ces

This section prohibits a utility fromoffering both core and
non-core utility services wwthin the sanme corporate entity. A
utility nust establish a separate corporate entity in which to
undertake non-core utility services pursuant to the
reorgani zation requirenents in 35-A MR S.A 8§ 708. The proposed
rule also allows a utility to use an existing affiliate to neet
the separate corporate entity requirenents. These provisions are
t hose established in the Cochrane case. |In that case, we
determ ned that the nost effective way to insulate utility
ratepayers fromany financial risks of the non-core venture is to
require utilities to conduct non-core ventures in a separate
subsidiary. W found that:

requiring utilities to conduct non-core
utility activities in a separate subsidiary
will best protect utility custoners from

ri sks associated wth non-core activities
Separ ate books and records will allow both
the utility and the Comm ssion to nore easily

track expenses and i ncone associated with the
non-core venture. Ratepayers nmay al so

established a business and secured its patronage by the public.”
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achi eve a degree of insulation from

liabilities incurred by the non-core

subsidiary. Finally, a separate subsidiary

may reduce any potential negative inpact on

the utility' s cost of capital resulting from

poor financial performance of the non-core

activities.
Cochrane Order at 9. W further determ ned that allow ng a
utility to operate various non-core activities within one
subsidiary may reduce the transaction costs of establishing
separate subsidiari es.

This section also requires the utility to conply with the

requi renents of section 707 of Title 35-A and with the
requi renents of section 3 of the proposed rule (governing val ue
of utility goods, services, and intangibles).

Section 3: Value of Uility Goods, Services and | ntangibl es

This section provides the nethodol ogy for determ ning the
value of utility, goods, services and intangibles transferred to
or used by an affiliate. For shared utility equi pnent,
facilities and service, the utility nmust use a fully distributed
costing nethodol ogy to assign and apportion costs between its
core and non-core services. This nethodology wll be
incorporated in a support services agreenent for which the
utility nust seek approval pursuant to 35-A MR S. A § 707. The
proposed rule thus requires the costing nethodol ogy required by
t he Federal Communi cations Conmmi ssion (FCC) for tel econmunication
carriers to separate their regulated costs from non-regul at ed

cost s. | n Cochrane, we determ ned that
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Thi s net hodol ogy protects ratepayers from
subsi di zing conpetitive ventures, allows
ratepayers to participate in the econom es of
scal e and scope that may result fromthe
utility and its subsidiary, and encourages
cost reductions that benefit ratepayers
Using fully distributed costs builds a margin
for error -- in favor of ratepayers -- into
the allocation. |[If sone variable costs are
m ssed in the direct assignnent, then
ratepayers are still protected by allocation
a portion of the costs found to be common.
Cochrane Order at 11-12.

W find that the use of fully allocated costing nethodol ogy
is the nost reasonable and efficient way of val uing and
all ocating costs for utility equipnent, facilities, services, or
personnel used by an affiliate. W note that L.D. 502 requires
the Comm ssion to identify the value of utility facilities and
services used by the affiliate and to determ ne the proper
al l ocation of costs between the affiliate and the utility for
shared facilities and services. W believe that this nethod is
in accord with our statutory mandate. W consider that it would
be difficult, if not inpossible, to determ ne the market val ue
for nost shared equi pnment, facilities, and services. The fully
al |l ocated costing net hodol ogy provides the best avail abl e proxy
for determning value as required in the statute.

For assets actually transferred by a utility to an
affiliate, the rule establishes the value as the greater of net
book val ue or the market price. However, for assets transferred
fromthe affiliate to the utility, the value is the | ower of net

book val ue or the market price. These asymetrical valuation
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rul es have been found to be appropriate in other jurisdictions
for the protection of ratepayers. See Re Baltimore Gas and
Electric Conpany, 172 PUR 4th 347, Maryland Public Service
Comm ssion (April 11, 1996); Separation of Costs of Regulated
Telephone Service from Costs of Nonregulated Activities;
Amendment of the Uniform System of Accounts for Class A and Class
B Telephone Companies, Order Adopting Final Rule, Federal
Regi ster vol. 52, No. 204, Thursday, October 22, 1987. (rule for
transfers fromaffiliates to a utility prevents rate base
inflation and cost shifting; rule for transfers fromutility to
affiliate ained at preventing cross subsidization of the
nonregul ated affiliate and to permt ratepayers to benefit from
the gain, if any on the assets while they were under regulation).
We agree and have proposed the sane rul es here.

L.D. 502 also requires that the Comm ssion determ ne the
val ue of intangibles such as “good will” or “conpany nane.”
Clearly such intangi bl es have no book val ue; however, as the
Legi sl ature recogni zed, nane recognition and custoner
rel ati onships froman established busi ness can be of significant
value to a fledgling enterprise. Thus, in accordance with the
statute, the rule proposes that the value of any utility
intangi ble transferred froma utility to an affiliate or used by
the affiliate is the market value of the intangi ble determ ned by
the Comm ssion in the course of considering the agreenent or

arrangenment involving the use of that intangible. 35-A MR S. A 8
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707. W envision using an appraisal or market study to aid us in
determ ning the value of the intangible. Thus, as discussed in
section 6 of the rule, the utility is required to file such an
apprai sal or market study as part of its petition pursuant to
35-A MR S. A 8§ 707 for approval of an affiliated transaction
i nvol ving the use of an intangible.

We have provided an alternate nethodol ogy for determ ning
val ue of good wll. This proposed alternative would establish a
rebuttable presunption that a royalty of two percent of the total
capitalization of the utility's non-core activity wll be inputed
for ratemaki ng purposes. This nmethodol ogy has been adopted in at
| east one jurisdiction. New York Public Service Commission, Re
Rochester Telephone Corporation, 145 PUR 4th 419 (July 6, 1993).
(royalty of two percent of the total capitalization of the
utility’ s unregul ated operation inputed for ratemnmaking purposes
as a determnation of the value of the utility's name and
reputation as well as to provide protection against inproper cost
all ocations and affiliate overcharges.) The rebuttable
presunption would all ow the Comm ssion to consider evidence such
as an appraisal or market study indicating that the two percent
royalty is either too high or too low. W request further
comment on whet her there are other appropriate nethods of
determ ning the val ue of intangibles such as good will or use of

conpany nane and custoner rel ationships.
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The proposed rule also requires the use of a cost nmanual or

other witten material docunenting the cost allocation
nmet hodol ogy. In addition, the rule requires that the utility
charge its affiliate for the value determ ned under this section
and file as part of its annual report the anount received from
its affiliates for the use of the utility' s facilities, services
and intangibles. Finally, the rule prevents the utility, wthout
speci fic Comm ssion approval, fromoffering paynent terns that
are inconsistent with those offered in the course of nornal
business. Thus, it is expected that the affiliate will actually
pay the utility, within reasonable periods of time, for the use
of any utility facility service or intangible. This provision
reflects the statutory requirenent that

When any of its facilities, services or

i ntangi bl es are used by the affiliated

interest, the utility s costs nust be charged

to and received fromthe affiliated interest

based upon [the val ue determ ned by the

Comm ssi on] .

35-A MR S.A § 707(3)(0).

Secti on 4: Cap on Investnents by Wility in Affiliates

This section proposes certain restrictions on utility's
investnments in non-core activities. The rule l[imts the
perm ssible level of total investnent in affiliated interests to
a level not to exceed five percent of the utility's total
capitalization, that is, the sumof debt and equity. In

addition, the rule prohibits a utility frominvesting in an
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affiliate if the utility's bond rating is bel ow i nvest nent grade
or if the utility has filed for, or been granted, an energency
rate increase within six nonths of the filing for approval to
invest in the affiliated interest.

The five percent cap was proposed by the Public Advocate's
expert in the Cochrane case. |In Cochrane, we declined to adopt
this cap, preferring at that tinme to determ ne the anount the
core utility can invest in the subsidiary. The reason for such a
[imt or a cap is ensure that investnent in the non-core utility
activity does not inpair the financial integrity of the core
business. In a recent case involving a nonetary rather than
percent age cap established by a stipulation, we determ ned that
in this rulemaki ng we woul d consi der whether sone other criterion
rather than a specified dollar anmount was the appropriate nethod
of determ ning whether there is adequate protection for
r at epayers.

The proposed rule links the I evel of investnent to five
percent of the Conpany's overall capitalization as a neasure of
the risk that we determne is unlikely to harmthe Conpany's
financial integrity, as long as the utility's financial condition
is sound at the tine that it seeks to nake the investnent. Thus,
if a conpany is in sound financial condition, as evidenced by an
i nvestment grade bond rating, and the investnent sought to be
made will not cause the utility to exceed the five percent cap,

t he proposed rul e establishes a rebuttable presunption that the
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investnment will not harmthe utility or its ratepayers. Because
the risk determnation is nade in the proposed rule’s cap on the
anount of perm ssible investnent and the requirenent that a
utility is in sound financial condition, we envision elimnating
any inquiry into the riskiness of the proposed venture. Thus,
the proposed rule will allowa utility to choose its own

i nvestnment strategy regardl ess of the riskiness of the proposed
investnment as long as it neets the risk [imtation standards set
forth in the proposed rule. The elimnation of any inquiry into
the riskiness of the venture also may help to streamine the
deci si onmaki ng process pursuant to 35-A MR S.A § 708. W
request comrent on whether five percent is the appropriate
percentage for the cap. In addition, we ask for comment on

whet her the cap should be a percentage of total capitalization as
proposed in the rule or whether instead the cap should be a
percentage of total assets.

The proposed rule also prohibits further investnent in
non-core activities by a utility that has filed for or been
granted an energency rate increase within six nonths of the
request for approval of investnent in a non-core venture.
Inherent in a utility's request for energency rates is its
acknow edgnent that it is not in sound financial condition.
Simlarly, any energency rate increase granted by the Conm ssion
may be viewed as a determnation that the utility’s financi al

condition is not sound. W request coment on an alternative
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approach that would establish a rebuttable presunption that a
utility that has filed for or been granted an energency rate
increase within six nonths of the request for approval of
investnment in a non-core venture is not in sound financi al
condi tion.

Section 5: Ratenmking Treat nent

The proposed rule provides that all non-core utility
activities wll be treated as belowthe-line. This neans that
the costs and revenues of the non-core activity are excluded from
t hose considered in determning rates for core activities. This
provision is consistent wwth our analysis in Cochrane that bel ow
the-line treatnent is appropriate because it "allocates the
potential risks and rewards of the non-core activities to
shar ehol ders al one and hol ds ratepayers indifferent to the
presence of the non-core activity.” Mst comentors in the
inquiry agreed that belowthe-line treatnent is appropriate.

The new | egislation also raises the issue of allocating
anounts paid by the affiliate for use of a utility intangible.

We interpret the | anguage of the statute to require us to

al l ocate such paynents to ratepayers. W base this concl usion on
the statutory | anguage requiring that if an affiliate uses the
facility, service or intangible, "the utility's cost nust be

charged to and received fromthe affiliate based on [the] val ue

[determ ned by the Conm ssion]." This |anguage indicates the

Legislature's intent that the anmpbunts would be included in the
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utility's revenues for the purpose of ratemaking. W further
base our conclusion on the title of the new | egislation, "An Act
to Require Fair Conpensation for Ratepayer Assets Used by a
Subsidiary or Affiliate of a Uility." This |anguage identifies
utility intangibles, facilities and services as ratepayer assets.
We al so have considered the | anguage of section 713, which
states "[t]he Conmm ssion shall allocate between a utility's
shar ehol ders and ratepayers, costs for facilities, services or
i ntangi bl es, including good wll or use of a brand nane, that are
shared between regul ated and unregul at ed busi ness activities."
35-AMRS. A § 713. W interpret this | anguage to ensure that
costs of certain itens shared between the utility and the
affiliate are allocated properly and that cost shifting from
affiliate to the utility's ratepayers does not occur. Thus, for
equi pnent, facilities, and services the use of fully allocated
costing net hodol ogy addresses this concern. Simlarly, we read
the inclusion of good will and conpany nane to require the
Comm ssion to determ ne the anount that the affiliate will
conpensate the utility and thus its ratepayers for the use of the
Conpany's nane and reputation. The proposed rule also
acknow edges that there may be circunstances in which a utility
acquires an intangible that is wholly unrelated to the utility's
provi sion of service to ratepayers. W request further conment

on these provisions.
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Secti on 6: Filing Requirenents

This section contains filing requirements for notification
of the undertaking of each non-core activity and filing
requi renents for section 707 and 708 filings. Mst of the
information required is ordinarily part of the utility's case in
such filings. This section also requires that the conpany file a
mar ket study or appraisal estimating the market val ue of the
intangi ble. This requirenent is necessary in order to neet the
Comm ssion's obligation under L.D. 508 to determ ne the val ue of
the intangible within 180 days.

Section 7: Standards of Conduct

This section of the rule sets forth mandatory standards of
conduct including the use of custoner information. The
provi sions on custoner information are consistent with the
treatnment of custonmer information in the Cochrane case. The
proposed rul e inposes additional m nimum standards of conduct
that are intended to "ensure that the utility or the affiliated
i nterest does not have an undue advantage in any conpetitive
market as a result of its regulated status or its affiliation
with a regulated utility." 35-A MR S.A 8§ 713. The proposed
rule also envisions that additional conditions may be necessary
in specific circunstances in order to protect the public
interest. The rule does not address codes of conduct governi ng

mar keting affiliates of transm ssion and distribution utilities
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under electric restructuring. 35-A MRS A 8 3205. This matter
w Il be addressed in a separate rul emaking.
IV. ADDITIONAL REQUESTS FOR COMMENTS

We envision that this rule will apply to existing non-core
activities. Thus, if a utility is providing a non-core service,
it will be obligated under the rule to transfer that service or
activity to an affiliated entity. W do not envision that this
rule will apply to existing affiliated transactions that have
al ready been approved by the Conmm ssion. W request further
comment on these matters.
V. PROCEDURES FOR THIS RULEMAKING

This rul emaking will be conducted according to the
procedures set forth in 5 MR S. A 88 8051-8058. A public
hearing on this matter will be held on January 6, 1998 at 1: 30
p.m in the Public Uilities Conm ssion hearing room Witten
coments on the proposed rule may be filed until January 16,
1998; however, the Comm ssion requests that persons planning on
attending the hearing file initial comments by Decenber 19, 1997
to allow for followup inquiries during the hearing.
Suppl enmental coments nay be filed after the hearing. Witten
comments should refer to the docket nunmber of this proceeding,
Docket No. 97-886, and should be sent to the Admi nistrative
Director, Public Uilities Comm ssion, 242 State Street, 18 State

House Station, Augusta, Maine 04333-0018.
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Pl ease notify the Conm ssion if special acconmodations are
needed to nake the hearing accessible to you by calling
1-287-1396 or TTY 1-800-437-1220. Requests for reasonable

acconmmpdati ons must be received 48 hours before the schedul ed

event.

In accordance with 5 MR S. A 8§ 8057-A(1), the fiscal inpact
of the proposed rule is expected to be mnimal. The Conm ssion
invites all interested persons to comment on the fiscal inpact,

the economc effects, and all other inplications of the proposed
rule.
The Adm nistrative Director shall send copies of this O der

and the attached proposed rule to:

1. Al utilities in the State of Mii ne, except water

carriers and COCOTS;

2. Al'l persons who have filed with the Comm ssion within
the past year a witten request for notice of

rul emeki ngs;

3. Al'l persons on the service lists for Docket Nos.

96- 053, 96-285 and 97-173;

4. The Secretary of State for publication in accordance

with 5 MRS A 8 8053(5); and
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5. The Executive Director of the Legislative Council, 115

State House Station, Augusta, Mine 04333 (20 copies).

Accordi ngly, we

ORDER

1. That the Adm nistrative Director send copies of this
Noti ce of Rul emaki ng and attached proposed rule to all persons
listed above and conpile a service list of all such persons and

any persons submtting witten coments on the proposed rule; and

2. That the Adm nistrative Director send a copy of this
Noti ce of Rul emaki ng and attached proposed rule to the Secretary

of State for publication in accordance wwth 5 MR S. A 8§ 8053.

Dat ed at Augusta, Maine this 4th day of Decenber, 1997.
BY ORDER OF THE COWM SSI ON

Dennis L. Keschl
Adm nistrative Director

COW SSI ONERS VOTI NG FOR: Wl ch
Nugent
Hunt



65 - | NDEPENDENT AGENCI ES - REGULATORY
407 - PUBLI C UTI LI TIES COW SSI ON

Chapter 820 - REQUI REMENTS FOR NON- CORE UTI LI TY ACTI VI TI ES
AND TRANSACTI ONS BETWEEN AFFI LI ATES

SUMVARY: This rule describes the record keeping,
accounting and structural requirenments that M ne
utilities nmust conply with if they engage in

unregul ated busi ness ventures consistent with the

requi renents in 3-A MR S. A 88 503, 707, 708, 714 and
715.

1. DEFINITIONS

A Aggregate Custoner Information (ACI). "Aggregate

custonmer information"” is information that does not identify any
i ndi vi dual custoner and is available to a utility solely by

virtue of the utility-custoner relationship.

B. Capitalization. “Capitalization” neans the sum of the

utility’ s debt and equity.

C. Core Utility Service. “Core utility service” neans the

generation, transmssion or distribution of electricity, gas or
wat er and activities necessary to performthose functions, except
that any service that a utility provides outside of its service
territory, is not a core service. Services necessary to perform
generation, transm ssion or distribution functions include
billing and neter reading. For telephone |ocal exchange
carriers, core utility service neans any services provided by the
LEC as part of the public switched network, as well as private
Iines, except that information services, interlata toll services
and manufacturing operations, and services provided outside of
the LEC s service territory are not core services.



D. Custonmer Specific Information (CSl). “Cust oner

specific information” is information that relates to the usage,
techni cal configuration or type of utility service subscribed to
by a particular custonmer of a public utility and is available to
the utility solely by virtue of the utility-customner

rel ati onship.

E. Good will. "Good wll"™ is a benefit or advantage to
the utility of having an established reputation and established

custoner rel ationships.

F. Incidental Service. “lncidental service” is any

non-core utility service provided on an occasional basis to
either utility customers or non-custoners that is not marketed or
is designed to have a negligible revenue inpact.

G | nt angi bl es. "Intangi bl es" are assets or property that

have no material existence. Exanples of intangibles include but
are not limted to: conpany nanme, custoner relationships,
reputation, good wll, rights of way, copyrights, patent rights,
trade secrets, trademarks, trade nanes, royalty interests,

i censes, franchi ses, |eases, and nortgages.

H. Local Exchange Carrier (LEC). A *“local exchange

carrier” (LEC) is a telephone utility, as defined by 35-A

MR S A 8 102(19), that provides tel ephone exchange service or

I nt erexchange access service within a tel ephone exchange pursuant
to authority granted by or under Private and Special Law of the
State of Maine; or Public Law 1895, ch. 103, 8 103 or subsequent
codi fications or 35-A 8§ 2102; LECs include incunbent | ocal
exchange carriers and conpetitive | ocal exchange carriers, and

| ocal resellers, all as defined in Chapter 280 of the
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Commi ssion’s Rules. A local exchange carrier does not include a
comercial nobile radio service.

. lnvestnent Grade Bond Rating. "Investnent grade bond

rating” is a rating for senior secured debt of above BB+ for
Standard and Poor's, Duff and Phelps Credit Rating Conpany and
Fitch Investors Service and above Bal for Mwody's | nvestor
Service. If autility is not publicly rated, investnent grade
bond rating may be determ ned by a private letter rating.

J. Net Book Val ue. “Net book val ue” nmeans origi nal cost

of an asset mnus its depreciation reserve and accunul at ed
deferred i ncone taxes.

K. Non-Core Utility Service. “Non-core utility service”

is any service provided by an electric, gas, water utility, or
t el ephone | ocal exchange carrier, or any affiliate of these
entities, that does not neet the definition of core utility
service or incidental service.

L. Service Territory. “Service Territory” neans the

geographic area in which the utility has been authorized to
serve, as of the effective date of this rule, by (1) an order

i ssued by the Conm ssion pursuant to 35-A MR S. A 8§ 2102(1) or 8§
2104; (2) private and special |aw and preserved by 35-A MR S A
8§ 2102(2); or otherw se authorized by | aw

2. SEPARATE ENTITY FOR NON-CORE UTILITY SERVICES

A Limtation. A utility may not offer core and non-core

utility services wwthin the sanme corporate entity. A utility
must establish a separate corporate entity to offer non-core
servi ces.



B. Est abl i shnent of Separate Corporate Entity. If a

utility establishes a separate corporate entity in which to
undertake non-core activities, the establishnment of that entity
is subject to the reorganization requirenents in 35-A MR S. A 8§
708.

C. Use of Existing Subsidiary. A utility may undert ake

non-core utility activities in an existing affiliated interest,
upon conplying with the notice requirenents in Section 5 bel ow
A utility must obtain Conm ssion approval pursuant to 35-A

MR S. A 8 707 for any new arrangenent or contract between the
exi sting subsidiary and core utility arising fromthe non-core
activity.

D. Transferring Uility Assets. If a utility plans to

transfer any utility asset to an entity undertaking non-core
activities, it nust obtain Comm ssion approval of that transfer
pursuant to 35-A MR S.A 8 707 and Section 3 of this rule.

E. Use of Uility Facilities, Intanqgi bles, Services. For

any contract or arrangenent expected to involve the use by an
affiliated interest of utility facilities, intangibles or
services of any utility facility, intangible, or personnel, the
utility nmust seek Comm ssion approval of those contracts and
arrangenments pursuant to 35-A MR S.A 8 707 and Section 3 of
this rule.



3. VALUE OF UTILITY GOODS, SERVICES AND INTANGIBLES

A. Valuing Utility Equipnent, Facilities, Services, or

Personnel used by an Affiliate. Any utility equipnment, facility,
service or personnel used by an affiliate shall be charged to the
affiliate at fully distributed cost and recorded as incone on the
books of the utility.

1) Fully D stributed Costing Methodol ogy Required.
A utility must assign and apportion costs between its core
utility service and non-core utility activities in accordance
with the principles set forth in the FCC s rules regardi ng cost
all ocations to regul ated and non regul ated activities, 47 CF.R
8 64.901(b)(1-3), attached hereto as appendi x A

B. Val ui ng Assets Transferred by Uility to Affiliate.

Assets of a utility transferred to an affiliate shall be recorded
at the greater of net book value or market price.

SUBSECTION C: ALTERNATIVE 1
C. Value of UWility Intangi bles Transferred to an

Affiliate or Used by an Affiliate. The value of any utility

intangi ble transferred froma utility to an affiliate or used by
the affiliate is the market value of the intangible as determ ned
by the Conm ssion in a proceeding in which the utility seeks the
Comm ssion's approval of an agreenent or arrangenment involving

t he use of that intangible.

SUBSECTION C: ALTERNATIVE 2
C. Value of Utility Intangibles Transferred to an
Affiliate or Used by an Affiliate. The value of any utility

intangi ble transferred froma utility to an affiliate or used by
the affiliate is the market value of the intangible as determ ned
by the Conm ssion in a proceeding in which the utility seeks the
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Comm ssion’ s approval of an agreenent or arrangenment invol ving
the use of that intangible, except that a rebuttable presunption
exi sts that the value of the use of conpany nanme, good wll, or
custoner relationships is equal to two percent of the total
capitalization of the affiliate.

D. Valuing Use by a Uility of an Affiliate’'s Equipnent

Facilities, Services or Personnel. Equipnent, facilities,

services or personnel of an affiliate used by a utility shall be
priced at the sane price charged non-affiliates. |f no such
price is avail able, the service, facility or personnel shall be
priced at the lower of fully distributed cost or the market price
of conparabl e servi ces.

E. Asset of an Affiliate Transferred to a Utility. An
asset of an affiliate transferred to a utility shall be recorded

at the lesser of net book value or the market price.

F. Cost Manual. A utility shall maintain a cost manual or

other witten material docunenting its cost allocation
met hodol ogy.

G Charges to Affiliate; Reports. The utility shal

charge its affiliate an appropriate anmount determ ned pursuant to
subsections A through F. Any extension of paynent terns beyond
the terns offered in the course of nornmal business requires

Comm ssi on approval. As part of its annual report, filed
pursuant to 35-A MR S.A 8 504, the utility shall indicate the
anount received fromits affiliates for the use of the utility's
equi pnrent, facilities, services, personnel and intangibles.

Audi tors nust check for conpliance with this chapter and
appl i cabl e Conm ssi on orders.

4. CAP ON INVESTMENTS BY UTILITY IN AFFILIATES



A. Perm ssible Level of Total Investnent. The total anpunt

that a utility may invest in affiliated interests shall not
exceed five percent of the utility's total capitalization.

B. Rebuttable Presunption. |If the utility has attained

i nvestment grade bond rating and the anount that it seeks to
invest will not cause the utility to exceed the perm ssible |evel
of total investnent, a rebuttable presunption exists that the
investnment will not harmthe utility or its ratepayers.

C. lnvestnment Not Permtted. No petition for affiliated

interest or reorgani zation approval for a utility to invest in an
affiliated interest shall be approved if the utility's bond
rating is below investnment grade or if the utility has filed for,
or been granted, an energency rate increase wthin six nonths of
the filing for approval to invest in the affiliated interest.

5. RATEMAKING TREATMENT

A Bel ow-the-Line Treatnent. All non-core utility

activities wll be treated as bel owthe-line for ratemaking
pur poses.

B. Value of Intanqgibles; Presumption in Favor of Allocation

to Ratepayers. A rebuttable presunption exists that the positive

value of utility intangibles transferred to or used by an
affiliate will be allocated entirely to ratepayers. A utility
may rebut this presunption by providing evidence that the
intangible is wholly unrelated to the utility s provision of
service to ratepayers.

6. FILING REQUIREMENTS
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A. Notification of Intent to Undertake Non-Core Utility

Activity. Awutility must notify the Conm ssion of each non-core

utility activity it intends to pursue within 30 days of the

commencenent of operations.

B. Type of Notification.

1)

2)

New Corporate Entity. |If a utility plans to
establish a new corporate entity in which to
conduct the non-core utility activity,
notification will be achieved when it nakes its
required filing pursuant to 35-A MR S. A 8§
708(2).

Use of Existing Affiliate. If a utility plans to
undertake a non-core activity in an existing
affiliate, it shall submt a letter to the

Comm ssi on describing the non-core utility
activity and the nane of the affiliate in which it
w Il undertake the activity and seek any approval s
required by 35-A MR S. A § 707

C. Information to be Included with Section 707 Filing.

For all requests for approval of affiliated transactions pursuant
to 35-A MR S. A § 707, the utility seeking approval nust file
prefiled testinony including the follow ng, as applicable:

1)

2)

An indication of the specific affiliated
transactions for which the utility seeks approval
pursuant to section 707,

For any contract or arrangenment expected to
involve the use by an affiliated interest of any



asset, including intangibles, the utility's
deternmi nation of the value of the asset;

3) Supporting docunentation for the utility's asset
val ue determ nation

a. | ntangi bl es. For intangibles the utility
shal | provide a nmarket study or apprai sal
estimating the market val ue of the
i nt angi bl e.

b. Tangi bl e assets. For any tangi bl e asset,
docunentation for the book value, the price
charged to other affiliates, or the market
price of conparabl e assets.

4) Any support services agreenents; and

5) Any agreenents and contracts for which the utility
seeks approval .

D. Information required to be included with Section 708
filing. For all requests for approval of reorganizations
pursuant to 35-A MR S.A 8 708, the utility seeking approva
must file prefiled testinony including the follow ng information,
as applicabl e:

1. The anount the utility seeks to invest as part of the
reorgani zation in the affiliated interest;

2. If the utility proposes to invest any anount in the
affiliated interest, it shall provide:

a. A statenment of the utility's bond rating or
equi val ent credit rating; and



b. The utility's cash fl ow and earni ngs projections
and proforma bal ance sheets for a period of no
| ess than two years fromthe end of the fiscal
year in which the filing is nade.

STANDARDS OF CONDUCT

A. Limts on Use of Custoner |nformation.

1) Use by Affiliate of CSI or ACl. A utility
affiliate nust purchase any CSI or ACI it wi shes to use from
the core utility at market val ue.

2) Avai lability of CSI or ACI. If a utility nmakes
CSI or ACI available to a non-core utility subsidiary, it
must nmake the CSI or ACI available to any other entity
requesting it, on the sane terns.

3) Affirmative Perm ssion of Custoner Required. To
use any CSI (as distinguished fromACl), the utility nust

obtain affirmative, witten perm ssion fromthe custoner.

B. hligation to Provide Informati on; Assi st ance. If a

utility provides information related to its status as a
public utility, it nmust provide such information upon
request to nonaffiliated conpani es.

C. Preferences Forbidden. The utility may not act in

preference to its affiliate in providing access to utility
facilities or services or in influencing utility custoners
to use the services of its affiliates. A utility that
provides the nane of its affiliate to a custoner interested
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in the services of its affiliate nmust al so provide the nanes
of non-affiliated entities providing such services.

D. Additional Standards of Conduct. This rule does not
limt the Comm ssion frominposing additional standards of

conduct on a utility's activities related to its affiliated
interests to the extent necessary to protect the public
i nterest.



